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Introductory Remarks to Valid
Existing Rights Symposium
BY HARRY M. SNYDER, DIRECTOR OF OSMRE
As the Office of Surface Mining Reclamation and Enforce-
ment (OSM) moves into the 1990s, OSM continues to develop a
regulatory framework for implementing the principal objectives
of the Surface Mining Control and Reclamation Act of 1977
(SMCRA) ensuring environmental protection while meeting our
Nation's energy needs.
As with a many laws, SMCRA has pockets of ambiguity
which invite controversy over how the broad purposes of the
Act are to be translated into on-the-ground programs and ac-
complishments. Anyone acquainted with the history of litigation
over OSM's regulatory development efforts will agree that this
process has not been easy, and that many significant issues
remain to be resolved.
One of the most contentious issues has been the effort to
fashion a definition for Valid Existing Rights (VER). Section
522(e) of SMCRA prohibits surface coal mining operations in
certain protected areas, such as national parks, wilderness areas
and buffer zones around dwellings, schools, churches and roads,
unless the mining operations were in existence prior to August
3, 1977, the implementation date of SMCRA, or a person has
VER. The term is not defined in SMCRA.
OSM's definition for VER has been the subject of public,
legal, and political controversy since, it was first promulgated in
1979. The intervening decade has seen a continuing legal struggle
over the issuance of a definition which would be appropriate
and consistent with legislative intent. Public controversy and
litigation have accompanied each of the agency's previous at-
tempts to issue a final rulemaking for VER. While some of the
controversy may have been due to misunderstanding of how and
where a definition would apply in regulating surface mining, it
is equally true that the issues surrounding VER are real, are
important, and are central to the effective implementation of
the Act.
Any definition for VER, no matter how crafted, would have
significant political and economic implications, and would affect
JOURNAL OF MINERAL LAW & POLICY
resource values held in high regard by the general public. At the
same time private property rights are also likely to be signifi-
cantly affected by the shape of a regulation for VER. The
manner in which OSM resolves the issue of VER will also
significantly affect how and where coal is mined in the United
States.
Confronted with these kinds of issues and concerns, the best
approach for policy makers is to cast as wide a net as possible
when searching for a solution. As part of its effort to solicit as
many views as possible on VER, OSM, together with the Uni-
versity of Kentucky Mineral Law Center and the American Bar
Association's Natural Resources, Energy and Environmental Law
Sections's Coal Committee, sponsored a Symposium on VER
that was attended by a very diverse group of participants.
The papers that follow represent scholarly perspectives as
well as the views of OSM's major constituents concerning how
best to address the issue of VER. The broad diversity of ap-
proaches, issues, and analyses presented in this Symposium will
serve as a guide for OSM as it seeks to develop a definition for
VER that is fair, easy to administer, and contributes to achieving
the purposes of SMCRA.
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